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STREICH LANG
A PROFESSIONAL ASSOCIATION
Firm State Bar No. 00126000
RENAISSANCE ONE
TWO NORTH CENTRAL AVENUE
PHOENIX, ARIZONA 85004-2391
TELEPHONE (602) 229-5200

Attorneys for CAPTEC FI NANCI AL GROUP, | NC.

John R C enency (009646)
Scott R Col dberg (015280)

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF ARI ZONA

In re: I n Proceedi ngs Under Chapter 11

BCE WEST, L.P., et al.,, Case No. 98-12547 through 98-
12570- PHX- CGC

Debt or .
RESPONSE OF CAPTEC FI NANCI AL
GROUP I NC. TO DEBTOR S MOTI ON
FOR ORDER AUTHORI ZI NG REJECTI ON
OF UNEXPI RED LEASES OF

NONRESI DENTI AL REAL PROPERTY

Hearing
Dat e: 10/ 26/ 98
Ti me: 10: 00 a. m

N N N N’ e N N N N N N N N

This Response is filed by CAPTEC Financial G oup, Inc.
(“CAPTEC’), in the Chapter 11 bankruptcy case of BCE West, L.P. et al
(the “Debtor”). CAPTECfiles this Response inrelationto the Debtor’s

“Motion For Order Authorizing Rejection of Unexpired Leases of

Nonresidential Real Property” (the “Mtion”). In response to the

Mot i on, CAPTEC represents and asserts as foll ows:

1. On Cctober 5, 1998, the Debtor (along with a nunber
of affiliates) filed its Chapter 11 bankruptcy case in this Court.
On or about October 7, 1998, the Debtor filed the Mdtion seeking to
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reject certain non-residential real property |eases. CAPTEC is a
| essor under certain of those |eases which the Debtor seeks to
reject (the “CAPTEC Leases”).

2. CAPTEC has no objection to the specific relief
requested in the Mdtion (i.e., rejection of the CAPTEC Leases and
ot her |eases). If and to the extent that the Mdtion seeks other
relief, CAPTEC specifically reserves all of its rights and renedi es
under the Bankruptcy Code, including, but not limted to, the right
of CAPTEC to assert the full amount of its clainms for danages
arising from the proposed rejection of the CAPTEC Leases. In
addi tion, CAPTEC specifically objects to the anbunt of damages set
forth in the Mtion and its acconpanying exhibits. CAPTEC al so
reserves 1its rights to assert additional clainms (including
adm nistrative clains) based upon any failure of the Debtor to
vacate the properties (the “CAPTEC Properties”) subject to the
CAPTEC Leases in a tinely and proper manner.

3. To avoid future controversies, to reduce litigation
costs, and to mtigate CAPTEC s potential clains in this case,
CAPTEC believes that the Court should establish conditions and
procedures for the orderly surrender and turnover of the CAPTEC
Properties. Specifically, CAPTEC requests that the Court direct the

Debtor to vacate the CAPTEC Properties immediately,? and to return

1 The Debtor should be required to nmaintain insurance on the
CAPTEC Properties until such tinme as the properties are surrendered
to CAPTEC. The Debtor al so should be required to pay all postpetition
t axes accrued on the CAPTEC Properties as required under the CAPTEC
Leases.
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the CAPTEC Properties in good “broom swept” condition so that
remarketing and rel easing efforts can comence i medi ately.? CAPTEC
al so requests that the Court direct the Debtor to renpove all of its
personal property fromthe CAPTEC Properties in a tinmely manner, and
to leave undisturbed the fixtures contained in the CAPTEC
Properties.® In this regard, CAPTEC requests that the Court direct
the Debtor to furnish imrediately to CAPTEC a list of persona

property which is slated for renoval fromthe CAPTEC Properties.

5. One of the properties | eased to the Debtor is | ocated
at 201 Tarentum Bri dge Road, New Kensi ngton, Pennsylvania (the “New
Kensi ngton Property”). CAPTEC is infornmed and believes that the
Debt or has di scontinued its business at the New Kensi ngton Property.
The New Kensington Property was not scheduled in the Mdttion as a
CAPTEC Lease sl ated for rejection. CAPTEC believes this omssion to
be an oversight, and requests that the New Kensington Property be
added to the list of properties that the Debtor seeks to reject (and
that the New Kensington Property be subject to the same turnover
procedures as are applied to the other CAPTEC Properties). |If the

Debtor does not intend to reject the | ease of the New Kensington

2 In this regard, the Debtor should be required to renove and
di spose of all foodstuffs, cleaning solvents, and related materials
that are on site at the CAPTEC Properties.

8 If and to the extent that the Debtor is permtted under the
CAPTEC Leases to renove personal property which has been affixed or
anchored to the ceilings, walls, or floors of the CAPTEC Properties,
the Debtor al so should be required to repair and cl ean up any damage
caused by renoval of such personal property. CAPTEC al so requests the
right to have a representative present during the tinme that the Debtor
attenpts to renove any personal property which has been affixed or
anchored to the ceilings, walls, or floors of the CAPTEC Properties.
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Property, then CAPTEC requests that Court order the Debtor to conply
imediately with all the requirements of Bankruptcy Code § 365
applicable to that particular property.

6. In conclusion, the relief requested in this Response
is fair and equitable, it conports with the Debtor’s |ease
obligations, and it is necessary to avoid potential controversies
between the parties while mtigating CAPTEC s clainms in this case.

WHEREFORE, CAPTEC requests the entry of an Order granting
the relief requested in this Response.

RESPECTFULLY SUBM TTED this 20th day of October, 1998.

STREI CH LANG, P. A
Renai ssance One

Two North Central Avenue
Phoeni x, Ari zona 85004

By [s/ Scott R Gol dberg, #15280
John R O enency
Scott R ol dberg

Attorneys for CAPTEC Fi nancial G oup,
I nc.
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CERTI FI CATE OF SERVI CE

|, Tammy Hut chi nson, hereby certify that:

1. | am over the age of twenty-one (21) years and a
resident of the State of Arizona;

2. In nmy capacity as Legal Secretary to Scott Col dberg
of Streich Lang, P.A , attorneys for CAPTEC Fi nancial G oup, Inc.,
| mailed true and correct copies of RESPONSE TO CAPTEC FI NANCI AL

GROUP_INC. TO DEBTOR' S MOTI ON FOR ORDER AUTHORI ZI NG REJECTI ON OF

UNEXPI RED LEASES OF NONRESI DENTI AL RENT PROPERTY on COct ober 19, 1998

to the individuals listed on Exhibit “A’ attached hereto.
DATED this 20th day of Cctober, 1998.

[ s/ Tamy Hut chi nson
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U.S. Bankruptcy Court
District of Arizona (Phoenix)
Bankruptcy Petition #: 98-12547-CGC

Assigned to: Charles G. Case Il Date Filed: 10/05/1998
Chapter: 11 Date Converted:
Voluntary: v Date Reopened:
Previous Chapter: ’ Date Terminated:
Date Discharged:
Date Dismigsed:
Debtor
BCE WEST, L.P. ' represented by S. MARGIE VENUS
14123 DENVER WEST PARKWAY AKIN, GUMP, STRAUSS, HAUER &
GOLDEN, CO 80401-4086 FELD, LLP
Tax id: 38-3196719 711 LOUISIANA, SUITE 1900

HOUSTON, TX 77002
713-220-5818

Fax : 713-236-0822 .
Email: svenus@akingump.com

RANDOLPH J. HAINES
LEWIS AND ROCA

40 N. CENTRAL AVENUE
PHOENIX, AZ 85004-4429
602-262-5764

Fax : 602-262-5747

Email: fh@lrlaw.com

H. REY STROUBE, Il

AXIN, GUMP, STRAUSS, HAUER &
FELD, LLP ‘
711 LOUISIANA, SUITE 1500
HOUSTON, TX 77002

713-220-5800

Fax : 713-236-0822

Email: rstroube@akingump.com

KEITH AURZADA

AKIN, GUMP, STRAUSS, HAUER &
FELD, LLP

1900 PENNZOIL PLACE-SOUTH
TOWER

711 LOUISIANA

HOUSTON, TX 77002

(713) 220-5800
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dba
BOSTON CHICKEN

dba
BOSTON MARKET

Creditor

NEW PLAN REALTY TRUST

HARRIS COUNTY

STH AND GRANT, LLC

CITIZEN'S BANK OF RHODE
ISLAND
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represented by DAVID L. POLLACK
BALLARD SPAHR ANDREWS &
INGERSOLL, LLP
MELLON BANK CENTER, 51S8T
FLOOR
1735 MARKET STREET
PHILADELPHIA, PA 19103
(215) 864-8500

represented by ELOISE A. GUZMAN
LINEBARGER HEARD GOGGAN
BLAIR, ET AL.
P O BOX 3064
HOUSTON, TX 77253-3064
(713) 844-3400

represented by MARK A. REDMILES
SENN LEWIS VISCIANO &
STRAHLE, P.C.
1801 CALIFURNIA ST, #4300
DENVER, CO 80202
(303) 298-1122

represented by ALISA C. LACEY
OSBORN MALEDON, P.A.
2629 N. CENTRAL AVENUE, SUITE
2100
PHOENIX, AZ 85012-2798
602-235-1288
Fax : 602-664-2054
Email: aclacey@omlaw.com

RICHARD S. TODER

ZALKIN, RODIN & GOODMAN, LLP
750 THIRD AVENUE

NEW YORK, NY 10017-2771

(212) 455-0600

10/20/98 15:49:4
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PRUDENTIAL INSURANCE
COMPANY OF AMERICA

GENERAL ELECTRIC CAPITAL
CORPORATION

WADDINGTON NORTH
AMERICA, INC.

GENERAL GROWTH
MANAGEMENT, INC.

CNL AMERICAN PROPERTY
FUND
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ANDREW D. GOTTFRIED
ZALKIN, RODIN & GOODMAN, LLP
750 THIRD AVENUE

NEW YORK, NY 10017-2771

(212) 455-0600

NEIL E. HERMAN

ZALKIN, RODIN & GOODMAN, LLP
750 THIRD AVENUE

NEW YORK, NY 10017-2771

(212) 455-0600

ROBERT H. SCHEIBE
ZALKIN, RODIN & GOODMAN, LLP
750 THIRD AVENUE

NEW YORK, NY 10017-2771

(212) 455-0600

represented by THOMAS J. LEANSE
KATTEN MUCHIN & ZAVIS
1999 AVENUE OF THE STARS, #1400
LOS ANGELES, CA 90067-6042
(310) 788-4400

represented by THOMAS J. SALERNO
SQUIRE, SANDERS & DEMPSEY,
LLP
40 N. CENTRAL, #2700
PHOENIX, AZ 85004
(602) 528-4000

represented by JEFFREY L. JONAS
BROWN, RUDNICK, FREED &
GESMER, P.C.
ONE FINANCIAL CENTER
BOSTON, MA 02111
(617) 856-8200

represented by DANIEL SHERIDAN
110 N. WACKER
CHICAGO, IL 60606
(312) 960-5865

represented by MATT E. BEAL
LLOWNDES, DROSDICK, DOSTER, ET
AL,
215 N. EOLADR.
P.O. BOX 2809
ORLANDO, FL 32802
(407) 843-4600
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GOLDMAN, SACRHS, & CO.

BANKERS TRUST COMPANY

MARRIOTT DISTRIBUTION
SERVICES, INC.

BANK AUSTRIA
CREDITANSTALT EQUIPMENT
LEASING, INC.

BOSTON WEST, L.L.C.

THE CHASE MANHATTAN
BANK
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WILLIAM NOVOTNY
MARISCAL, WEEKS, MCINTYRE, &
FRIEDLANDER -

2901 N. CENTRAL AVE., #200
PHOENIX, AZ 85013-2705

(602) 285-5000

represented by JONATHAN KIBBE

RICHARDS, SPEARS, KIBBE & ORBE
ONE CHASE MANHATTAN PLAZA
NEW YORK, NY 10005

(212) 530-1800

represented by RONALD L. COHEN

SEWARD & KISSEL

ONE BATTERY PARK PLAZA
NEW VORK, NV 10004

(212) 574-1200

represented by ROBERT J. MILLER

STREICH LANG, P.A.
TWO N. CENTRAL AVE.
PHOENIX, AZ 85004-2391
(602) 229-5200

RICHARD L WASSERMAN
VENABLE, BAETJER AND
HOWARD, LLP

1800 MERCANTILE BANK & TRUST
BUILDING

2 HOPKINS PLAZA

BALTIMORE, MD 21201

(410) 244-7400

represented by WILLIAM M. SILVERMAN

OTTERBOURG, STEINDLER,
HOUSTON & ROSEN

230 PARK AVENUE

NEW YORK, NY 10169

(212) 661-9100

represented by HAYLEY E. RAMER

SULMEYER, KUPETZ, BAUMANN &
ROTHMAN

300 S. GRAND AVE., 14THFL.

LOS ANGELES, CA 90071

(213) 626-2311

represented by DAVID E. RETTER

KELLEY DRYE & WARREN, LLP
101 PARK AVENUE

NEW YORK, NY 10178

(212) 808-7800
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S & R COMPANY OF represented by KEVIN M. NEWMAN
KINGSTON MENTER, RUDIN & TRIVELPIECE,
PC

500 SALINA ST., #500
SYRACUSE, NY 13202
(315) 474-7541

KATY ISD represented by ELOISE A, GUZMAN
LINEBARGER HEARD GOGGAN
BLAIR, ET AL.
P.O. BOX 3064
HOUSTON, TX 77253-3064
(713) 844-3400

EQUITY PROPERTIES AND represented by JOSEF S. ATHANAS
DEVELOPMENT LIMITED LATBAM & WATKINS
PARTNERSHIP SEARS TOWER, SUITE 5800

233 S. WACKER DR.
CHICAGO, IL 60606
(312) 876-7700

DR. YULIY BALTAYTIS represented by ILANA VOLKOV
COLE, SCHOTZ, MEISEL, FORMAN
& LEONARD
25 MAIN ST.
HACKENSACK, NI 07602-0800
(201) 489-3000

BANK OF AMERICA, NT & SA represented by JOHN J. FRIES
RYLEY, CARLOCK & APPLEWHITE
101 N. 1ST AVENUE, SUITE 2700
PHOENIX, AZ 85003
602-258-7701
Fax : 602-257-9582
Email: Fries@RYLEYCARLOCK.COM

CAPTEC FINANCIAL GROUP, represented by JOHN R CLEMENCY
INC. STREICH LANG
RENAISSANCE ONE

2 N. CENTRAL AVE.
PHOENIX, AZ 85004-2391
(602) 229-5200

EINSTEIN/NOAH BAGEL CORP. represented by J. ERIC IVESTER
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM
333 W. WACKER DR.
CHICAGO, IL 60606
(312) 407-0700

Creditor Committee

5ofé6 10/20/98 15:49:42



- Create* Docket Sheet from Case List . hni://ecf.azb.uscouns.gov/cgi-bin/DocketShoel.p]?98- 1254

AD HOC COMMITTEE OF represented by DONALD L. GAFFNEY
UNSECURED CREDITORS SNELL & WILMER L.L.P.
ONE ARIZONA CENTER

PHOENIX, AZ 85004-0001
602-382-6254

Fax : 602-382-6070

Email: gaffned@swlaw.com
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